Proposed Administrative Order

Section I. Authority, Scope, and Purpose
A. Pursuant to Ark. Const. Amend. 80 88 1, 3, 4; Ark. Code Ann. 88 16-10-101 (Repl. 1999), 25-19-105(b)(8) (Supp. 2003), and this
Court’s inherent rule-making authority, the Court adopts and publishes Administrative Order Number : Access to Court Records. This

order governs access to, and confidentiality of, court records. Except as otherwise provided by this order, access to court records shall
be governed by the Arkansas Freedom of Information Act (Ark. Code Ann. 88 25-19-101, et seq.).

B. The purposes of this order are to:
(1) promote accessibility to court records;
(2) support the role of the judiciary;
(3) promote governmental accountability;
(4) contribute to public safety;
(5) reduce the risk of injury to individuals;
(6) protect individual privacy rights and interests;
(7) protect proprietary business information;
(8) minimize reluctance to use the court system;
(9) encourage the most effective use of court and clerk of court staff;
(10) provide excellent customer service; and
(11) avoid unduly burdening the ongoing business of the judiciary.

C. This order applies only to court records as defined in this order and does not authorize or prohibit access to information gathered,
maintained, or stored by a non-judicial governmental agency or other entity.
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D. Disputes arising under this order shall be determined in accordance with this order and, to the extent not inconsistent with this order,
by all other rules and orders adopted by this Court.

E. This order applies to all court records; however clerks and courts may, but are not required to, redact or restrict information that was
otherwise public in case records and administrative records created before January 1, 2006.

Section Il. Who Has Access Under This Order
A. All persons have access to court records as provided in this order, except as provided in section I1(B) of this order.
B. The following persons, in accordance with their functions within the judicial system, may have greater access to court records:
(1) employees of the court, court agency, or clerk of court;
(2) private or governmental persons or entities who assist a court in providing court services;
(3) public agencies whose access to court records is defined by other statutes, rules, orders or policies; and
(4) the parties to a case or their lawyers with respect to their own case.
Section lll. Definitions
A. For purpose of this order:
(1) “Court Record” means both case records and administrative records, but does not include information gathered, maintained
or stored by a non-court agency or other entity even though the court may have access to the information, unless it is adopted by
the court as part of the court record.

(2) “Case Record” means any document, information, data, or other item created, collected, received, or maintained by a court,
court agency or clerk of court in connection with a judicial proceeding.

(3) “Administrative Record” means any document, information, data, or other item created, collected, received, or maintained by
a court, court agency, or clerk of court pertaining to the administration of the judicial branch of government.

(4) “Court” means the Arkansas Supreme Court, Arkansas Court of Appeals, and all Circuit, District, or City Courts.
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(5) “Clerk of Court” means the Clerk of the Arkansas Supreme Court, the Arkansas Court of Appeals, and the Clerk of a Circuit,
District, or City Court including staff. “Clerk of Court” also means the County Clerk, when acting as the Ex-Officio Circuit Clerk for
the Probate Division of Circuit Court.

(6) “Public access” means that any person may inspect and obtain a copy of the information.

(7) “Remote access” means the ability to electronically search, inspect, or copy information in a court record without the need to
physically visit the court facility where the court record is maintained.

(8) “In electronic form” means information that exists as electronic representations of text or graphic documents; an electronic
image, including a video image of a document, exhibit or other thing; data in the fields or files of an electronic database; or an
audio or video recording (analog or digital) of an event or notes in an electronic file from which a transcript of an event can be
prepared.

(9) “Bulk Distribution” means the distribution of all, or a significant subset of, the information in court records, as is, and without
modification or compilation.

(10) “Compiled Information” means information that is derived from the selection, aggregation or reformulation of information
from more than one court record.

(11) “Confidential” means that the contents of a court record may not be disclosed unless otherwise permitted by this order, or
by law. When and to the extent provided by this order or by law, “confidential” shall mean also that the existence of a court
record may not be disclosed.

(12) “Sealed” means that the contents of a court record may not be disclosed unless otherwise permitted by this order, or by law.
When and to the extent provided by this order or by law, “sealed” shall mean also that the existence of a court record may not be
disclosed.

(13) “Protective order” means that as defined by the Arkansas Rules of Civil Procedure the-contents-ofacourtrecord-shallbe

(14) "Expunged” means that the record or records in question shall be sequestered, sealed, and treated as confidential, and
neither the contents, nor the existence of, the court record may be disclosed unless otherwise permitted by this order, or by law.
Unless otherwise provided by this order or by law, “expunged” shall not mean the physical destruction of any records.
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(15) “Court Agency” means the Administrative Office of the Courts, the Office of Professional Programs, the Office of the
Arkansas Supreme Court Committee on Professional Conduct, the Judicial Discipline and Disability Commission, and any other
office or agency now in existence or hereinafter created, which is under the authority and control of the Arkansas Supreme Court.

(16) “Custodian” with respect to any court record, means the person having administrative control of that record and does not
mean a person who holds court records solely for the purposes of storage, safekeeping, or data processing for others.

Section IV. General Access Rule
A. Public access shall be granted to court records subject to the limitations of sections V through X of this order.

B. This order applies to all court records, regardless of the manner of creation, method of collection, form of storage, or the form in
which the records are maintained.

C. If a court record, or part thereof, is rendered confidential by protective order, by this order, or otherwise by law, the confidential
content shall be redacted, but there shall be a publicly accessible indication of the fact of redaction. This subsection (C) does not apply
to court records that are rendered confidential by expungement or other legal authority that expressly prohibits disclosure of the
existence of a record.

Section V. Remote Access

A. Courts should endeavor to make at least the following information, when available in electronic form, remotely accessible to the
public, unless public access is restricted pursuant to section VII:

(1) litigant/party/attorney indexes to cases filed with the court;
(2) listings of case filings, including the names of the parties;
(3) the register of actions or docket sheets;

(4) calendars or dockets of court proceedings, including case numbers and captions, date and time of hearings, and location of
hearings;

(5) judgments, orders, or decrees.

Section VI. Bulk Distribution and Compiled Information
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A. Requests for bulk distribution or compiled information shall be made in writing to the Director of the Administrative Office of the
Courts or other designee of the Arkansas Supreme Court. Requests will be acted upon or responded to within a reasonable period of
time.

B. Bulk distribution or compiled information that is not excluded by section VII of this order shall be provided according to the terms of
this section VI(B).

1) Bulk distribution or compiled information that is not excluded by section VII of this order shall be provided when the following
conditions are met:

(&) The requester must declare under penalty of perjury that the request is made for a scholarly, journalistic, political,
governmental, research, evaluation, or statistical purpose, and that the identification of specific individuals is ancillary to
the purpose of the inquiry.

(b) The requester must declare under penalty of perjury that information obtained pursuant to this section VI(B) will not be
used directly or indirectly to sell a product or service to any individual, group of individuals, or the general public. A
request for records supporting the news dissemination function of the requester shall not be considered a request that is
for commercial use.

(c) The information is requested in a medium in which the information is readily available, and in a format to which the
information is readily convertible with the court or court agency’s existing software. At its discretion, the court or court
agency may agree to summarize, compile, or tailor electronic data in a particular manner or medium in which the data is
not readily available, or in a format to which the data is not readily convertible.

(d) Information that is excluded from section VIl of this order can reasonably be segregated from non-excluded
information and withheld from disclosure. The amount of information deleted shall be indicated on the released portion of
the record, and, if technically feasible, at the place in the record where the deletion was made.

(2) The grant of a request under this section VI(B) may be made contingent upon the requester paying the actual costs of
reproduction, including the costs of the medium of reproduction, supplies, equipment, and maintenance, and including the actual
costs of mailing or transmitting the record by facsimile or other electronic means, but not including existing personnel time
associated with searching for, retrieving, reviewing, or copying information.

(a) If the estimated costs exceed twenty-five dollars ($25.00), the requester may be required to pay that fee in advance.
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(b) Information may be furnished without charge or at a reduced charge if it is determined that a waiver or reduction of the
fee is in the public interest.

(c) Notwithstanding the other provisions of this section VI(B)(2), if a discretionary request is agreed to under section
VI(B)(1)(c), the requester may be charged the actual, verifiable costs of personnel time exceeding two (2) hours
associated with the tasks, in addition to the actual costs of reproduction. The charge for personnel time shall not exceed
the salary of the lowest paid employee or contractor who, in the discretion of the court or court agency providing the
records, has the necessary skill and training to respond to the request.

(d) The requester is entitled to an itemized breakdown of charges under this section VI(B)(2).

C. Bulk distribution or compiled information that does or does not include information excluded from public access pursuant to section VIl
of this order may be provided according to the terms of this section VI(C).

(1) The request must:
(a) fully identify the requestor and describe the requestor's interest and purpose of the inquiry;
(b) identify what information is sought;
(c) explain how the information will benefit the public interest or public education;

(d) explain provisions for the secure protection of any information requested to which public access is restricted or
prohibited;

(e) explain procedures for accurately distinguishing the records for individuals according to multiple personal identifiers.

(2) Upon receiving a request pursuant to this subsection (C), the Director of the Administrative Office of the Courts, or the court or
court agency having jurisdiction over the records is the Administrative Office of the Courts is unable to provide the requested
records, may permit objections by persons affected by the release of information, unless individual notice as required under
section VI(3)(e) below is waived by the Director or court or court agency having jurisdiction over the records.

(3) The request may be granted only upon determination by the Director of the Administrative Office of the Courts, or by the court
or court agency having jurisdiction over the records if the Administrative Office of the Courts is not able to provide the requested
records, that the information sought is consistent with the purposes of this order, that resources are available to prepare the
information, and that fulfilling the request is an appropriate use of public resources, and further upon finding by clear and
convincing evidence that the requestor satisfies the requirements of subsection (C), and that the purposes for which the

7/20/2005 Draft 6



information is sought substantially outweighs the privacy interests protected by this order. An order granting a request under this
subsection may, at the discretion of the Director or the court or court agency having jurisdiction over the records, specify
particular conditions or requirements for the use of the information, including without limitation:

(a) The confidential information will not be sold or otherwise distributed, directly or indirectly, to third parties.

(b) The confidential information will not be used directly or indirectly to sell a product or service to an individual, group of
individuals, or the general public.

(c) The confidential information will not be copied or duplicated other than for the stated scholarly, journalistic, political,
governmental, research, evaluation, or statistical purpose.

(d) The requestor must pay reasonable costs of responding to the request, as determined by the court.

(e) The requester must provide for individual notice to all persons affected by the release of information.
(4) When the request includes release of social security numbers, driver’s license or equivalent state identification card numbers,
dates of birth, or addresses, the information provided shall include only the last four digits of social security numbers, only the last
four digits of driver’s license or equivalent state identification card numbers, only the year of birth, or only the ZIP code of
addresses. Account numbers and personal identification numbers (PINs) of specific assets, liabilities, accounts, and credit cards
may not be released. The restrictions may be waived only upon a petition to the responding Director, court or court agency.

Section VII. Court Records Excluded From Public Access

A. Case records. The following information in case records is excluded from public access and is confidential absent a court order to the
contrary:

(1) information that is excluded from public access pursuant to federal law;

(2) information that is excluded from public access pursuant to the Arkansas Code Annotated,;
(3) information that is excluded from public access by order or rule of court;

(4) Social Security numbers;

(5) account numbers of specific assets, liabilities, accounts, credit cards, and personal identification numbers (PINS);
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(6) information about cases expunged or sealed pursuant to Ark. Code Ann. 88 16-90-901, et seq.;

(7) notes, communications, and deliberative materials regarding decisions of judges, jurors, court staff, and judicial agencies;

{9)-(8) litigant addresses and phone numbers.

B. Administrative Records. The following information in administrative records is excluded from public access and is confidential absent
a court order to the contrary:

(1) information that is excluded from public access pursuant to Arkansas Code Annotated or other court rule;
(2) information protected from disclosure by order or rule of court.
Section VIII. Obtaining Access to Information Excluded from Public Access

A. Any person may make a verified written request to obtain access to information in a case or administrative record to which public
access is prohibited under this order to the court having jurisdiction over the record. The request shall demonstrate that:

(1) extraerdinary-reasonable circumstances exist that require deviation from the general provisions of this order;

(2) the public interest in disclosure outweighs the harm in disclosure; or

&) (3) the information should not be excluded from public access under section VII of this order.

The person seeking access has the burden of providing notice to the parties and such other persons as the court may direct, providing
proof of notice to the court or the reason why notice could not or should not be given, demonstrating to the court the requestor’s reasons
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pubtlenettee—ef—the—heaHng—The court shaII hold a hearlnq on the request unless walved W|th|n a reasonable t|me not to exceed thlrty
(30) days of receipt of the request. A-The court may-shall grant a request to allow access following a hearing if the requestor
demonstrates by a preponderance of the eleat—and—eenwnemguewdence that any one or more of the requwements of VIII A (1) through
VIII.A.(43) have been satisfied. id y

havingjorisehictionover-the record:

C. A court shall consider the public access and the privacy interests served by this order and the grounds demonstrated by the
requestor. In its order, the court shall state its reasons for granting or denying the request. When a request is made for access to
information excluded from public access, the information will remain confidential while the court rules on the request.

D. A court may place restrictions on the use or dissemination of the information to preserve confidentiality.
Section IX. When Court Records May Be Accessed

A. Court records that are publicly accessible will be available for public access in the courthouse during regular business hours
established by the court. Court records in electronic form to which the court allows remote access under this policy will be available for
access during hours established by the court, subject to unexpected technical failures or normal system maintenance announced in
advance.

B. Upon receiving a request pursuant to section VI(C), or VIII of this order, a court will respond within a reasonable period of time.
Section X. Contracts With Vendors Providing Information Technology Services Regarding Court Records

A. If a court, court agency, or other private or governmental entity contracts with a vendor to provide information technology support to
gather, store, or make accessible court records, the contract will require the vendor to comply with the intent and provisions of this
access policy. For purposes of this section, the term “vendor” also includes a non-judicial branch state, county or local governmental
agency that provides information technology services to a court.

B. Each contract shall require the vendor to assist the court in its role of educating litigants and the public about this order. The vendor
shall also be responsible for training its employees and subcontractors about the provisions of this order.

C. Each contract shall prohibit vendors from disseminating bulk or compiled information, without first obtaining approval as required by
this order.
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D. Each contract shall require the vendor to acknowledge that court records remain the property of the court and are subject to the
directions and orders of the court with respect to the handling and access to the court records, as well as the provisions of this order.

E. These requirements are in addition to those otherwise imposed by law.
Section Xl. Violation of Order Not Basis for Liability

Violation of this order by the disclosure of confidential or erroneous court records by a court, court agency, or clerk of court employee,
official, or an employee or officer of a contractor or subcontractor of a court, court agency, or clerk of court shall not be the basis for
establishing civil or criminal liability for violation of this order. This does not preclude a court from using its inherent contempt powers to
enforce this order.
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APPENDIX |. COMMENTARY

Section I. Commentary

The objective of this order is to promote public accessibility to court records, taking into account public policy interests that are not
always fully compatible with unrestricted access. The public policy interests listed above are in no particular order. This order attempts to
balance competing interests and recognizes that unrestricted access to certain information in court records could result in an
unwarranted invasion of personal privacy or unduly increase the risk of injury to individuals and businesses. This order recognizes there
are strong societal reasons for allowing public access to court records, and denial of access could compromise the judiciary’s role in
society, inhibit accountability, and endanger public safety. Open access allows the public to monitor the performance of the judiciary,
furthers the goal of providing public education about the results in cases, and, if properly implemented, reduces court staff time needed
to provide public access.

This order starts from the presumption of open public access to court records. In some circumstances; however, there may be sound
reasons for restricting access to these records. This order recognizes that there are times when access to information may lead to, or
increase the risk of, harm to individuals. However, given the societal interests in access to court records, this order also reflects the view
that any restriction to access must be implemented in a manner tailored to serve the interests in open access. It is also important to
remember that, generally, at least some of the parties in a court case are not in court voluntarily, but rather have been brought into court
by plaintiffs or by the government. A person who is not a party to the action may also be mentioned in the court record. Care should be
taken that the privacy rights and interests of such involuntary parties or ‘third’ persons are not unduly compromised.

Subsection (C) is intended to assure that public access provided under this order does not apply to information gathered, maintained,
or stored by other agencies or entities that is not necessary to, or is not part of the basis of, a court's decision or the judicial process.
Access to this information is governed by the law and the access policy of the agency collecting and maintaining such information. The
ability of a computer in a court or clerk’s office to access the information, because the computer uses shared software and databases,
does not, by itself, make the information subject to this order.

Existing laws, rules and policies regarding court records have been carefully reviewed during the development of this access policy.

The Administrative Office of the Courts may provide advisory information to individuals or entities about the provisions, restrictions,
and limitations of this order.

Section Il. Commentary

Section II(A) provides the general rule that all persons, including members of the general public, the media, and commercial and
noncommercial entities, are entitled to the same basic level of access to court records. Generally, access to court records is not
determined by who is seeking access or the purpose for seeking access; however, some users, such as court employees or the parties
to a particular case, may have greater access to those particular records than is afforded the general public.

Section II(B) provides the exception to the general rule and specifies the entities and persons for whom courts may provide
greater access. This greater level of access is a result of the need for effective management of the judicial system and the protection of
the right to a fair trial.

Sections II(B)(1) through (4) identify groups whose authority to access court records is different from that of the public.
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Subsection (1): Employees of the court, court agency, and clerk of court need greater access than the public in order to do their
work and therefore work under different access rules.

Subsection (2): Employees and subcontractors of entities who provide services to the court or clerk of court or court agency, that
is, court services that have been “outsourced,” may also need greater access to information to do their jobs and therefore operate under
a different access policy. Section X provides the requirements under this order for contracts with vendors concerning court records.

Subsection (3): This subsection is intended to cover personnel in other governmental agencies who have a need for information
in court records in order to do their work. An example of this would be an integrated justice system operated on behalf of several justice
system agencies where access is governed by internal policies or statutes or rules applicable to all users of the integrated system.

Subsection (4): This subsection continues nearly unrestricted access by litigants and their lawyers to information in their own
cases but no higher level of access to information in other cases. As to cases in which they are not the attorney of record, attorneys
would have the same access as any other member of the public.

Section lll. Commentary

Sections IlI(A)(1)-(3) explain which records in a court are covered by this order.

Section 1lI(A)(1) excludes from the definition of “court record” information gathered, maintained, or stored by other agencies or
entities that is not necessary to, or is not part of the basis of a court’s decision or the judicial process. Access to this information is
governed by the laws and access policy of the agency collecting and maintaining such information. The ability of a computer in a court or
clerk’s office to access the information, because the computer uses shared software and databases, does not, by itself, make the court
records access policy applicable to the information. An example of this is information stored in an integrated criminal justice information
system where all data is shared by law enforcement, the prosecutor, the court, defense counsel, and probation and corrections
departments. The use of a shared system can blur the distinctions between agency records and court records. Under this section, if the
information is provided to the court as part of a case or judicial proceeding, the court’s access rules then apply, regardless of where the
information came from or the access rules of that agency. Conversely, if the information is not made part of the court record, the access
policy applicable to the agency collecting the data still applies even if the information is stored in a shared database.

Section 1lI(A)(2), “Case Record,” is meant to be all inclusive of information that is provided to, or made available to, the court that
relates to a judicial proceeding. The term “judicial proceeding” is used because there may not be a court case in every situation. The
definition is not limited to information “filed” with the court or “made part of the court record” because some types of information the court
needs to make a fully informed decision might not be “filed” or technically part of the court record. The language is, therefore, written to
include information delivered to, or “lodged” with, the court, even if it is not “filed.” An example is a complaint accompanying a motion to
waive the filing fee based on indigence. The definition is also intended to include exhibits offered in hearings or trials, even if not
admitted into evidence.

The definition includes all information used by a court to make its decision, even if an appellate court subsequently rules that the
information should not have been considered or was not relevant to the judicial decision made.

The language is intended to include within its scope materials that are submitted to the court, but upon which a court did not act
because the matter was withdrawn or the case was resolved.. Once relevant material has been submitted to the court, it does not
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become inaccessible because the court did not, in the end, act on the information in the materials because the parties resolved the issue
without a court decision.

The definition is written to cover any information that relates to a judicial proceeding generated by the court itself, whether
through the court administrator’s personnel or the clerk’s office personnel. This definition applies to proceedings conducted by
temporary judges or referees hearing cases in an official capacity. This includes two categories of information. One category includes
documents, such as notices, minutes, orders, and judgments, which become part of the court record. The second category includes
information that is gathered, generated, or kept for the purpose of managing the court’s cases. This information might never be in a
document; it might only exist as information in a field of a database such as a case management system, an automated register of
actions, or an index of cases or parties.

Another set of items included within the definition is the official record of the proceedings, whether it is notes and transcripts
generated by a court reporter of what transpired at a hearing, or an audio or video recording (analog or digital) of the proceeding.

Section 1lI(A)(3) defines “Administrative Record.” The definition of “court record” includes some information and records
maintained by the court and clerk of court that is related to the management and administration of the court or the clerk’'s office.
Examples of this category of information include: internal court policies, memoranda and correspondence, court budget and fiscal
records, and other routinely produced administrative records, memos and reports, and meeting minutes.

This subsection makes it clear that the order applies only to information related to the judicial branch. Some information
maintained by clerks of court is not a court record, nor is the court responsible for its collection, maintenance, or accessibility. Land
records and voter records are examples of information that do not pertain to the administration of the judicial branch of government.

An administrative record might or might not be related to a particular case. That is to say, an administrative record may relate to
a particular case and therefore be a case record also. For example, the application of a judicial official for reimbursement for expenses
incurred in the course of administering justice in a particular case is both an administrative record and a case record. A record with such
dual character may be subject to public disclosure in either capacity; inversely, the record is excluded from public access only if it
gualifies for exclusion in both capacities. For this reason, a judicial official who creates administrative records should take care to avoid
including the sort of information that may be excluded from public access to case records and that is not essential to the administrative
purpose of the record.

Section II(A)(6) defines “public access” very broadly. The language implies that access is not conditioned on the reason access
is requested or on prior permission being granted by the court. Access is defined to include the ability to obtain a copy of the
information, not just inspect it. The section does not address the form of the copy, as there are numerous forms the copy could take, and
more will probably become possible as technology continues to evolve.

A minimum inspection of the court record can be done at the courthouse where the record is maintained. It can also be done in
any other manner determined by the court that serves the principles and interests specified in section | of this order. The inspection can
be of the physical record or an electronic version of the court record. Access may be over the counter, by fax, by regular mail, by e-mail
or by courier. The section does not preclude the court from making inspection possible via electronic means at other sites, or remotely.
It also permits a court to satisfy the request to inspect by providing a printed report, computer disk, tape or other storage medium
containing the information requested from the court record.
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The section implies an equality of the ability to “inspect and obtain a copy” across the public. Implementing this equality will
require the court to address several sources of inequality of access. Some people have physical impairments that prevent them from
using the form of access available to most of the public. Another problem has to do with the existence of a ‘digital divide’ regarding
access to information in electronic form. The court should provide equivalent access to those who do not have the necessary electronic
equipment to obtain access. Finally, there is the issue of the format of electronic information and whether it is equally accessible to all
computer platforms and operating systems. The court should make electronic information equally available, regardless of the computer
used to access the information (in other words, in a manner that is hardware and software independent).

Another aspect of access is the need to redact restricted information in documents before allowing access to the balance of the
document. In some circumstances this may be a quite costly. Lack of, or insufficient, resources may present the court with an awkward
choice of deciding between funding normal operations and funding activities related to access to court records. As technology improves
it is becoming easier to develop software that allows redaction of pieces of information in documents in electronic form based on “tags”
(such as XML tags) accompanying the information. When software to include such tags in documents becomes available, and court
systems acquire the capability to use the tags, redaction will become more feasible, allowing the balance of a document to be accessible
with little effort on the part of the court.

The objective of section llI(A)(7) defining “remote access” is to describe a means of access that is technology neutral that is used
to distinguish means of access for different types of information. The term is used in section V regarding information that should be
remotely accessible. The key elements are that: 1) the access is electronic, 2) the electronic form of the access allows searching of
records, as well as viewing and making an electronic copy of the information, 3) a person is not required to visit the courthouse to access
the record, and 4) no assistance of court or clerk of court staff is needed to gain access (other than staff maintaining the information
technology systems).

This definition is independent of any particular technology or means of access. Remote access may be accomplished
electronically by any one or more of a number of existing technologies, including dedicated terminal, kiosk, dial-in service, or Internet
site. Attaching electronic copies of information to e-mails, and mailing or faxing copies of documents in response to a letter or phone
request for information would not constitute remote access under this definition.

In section 1lI(A)(8), the breadth of the definition of “in electronic form” makes clear that this order applies to information that is
available in any type of electronic form. The point of this section is to define what “in electronic form” means, not to define whether
electronic information can be accessed or how it is accessed. This subsection refers to electronic versions of textual documents (for
example documents produced on a word processor, or stored in some other text format such as PDF format), and pictures, charts, or
other graphical representations of information (for example, graphics files, spreadsheet files, etc.).

A document might be electronically available as an image of a paper document produced by scanning, or another imaging
technique (but not filming or microfilming). This document can be viewed on a screen and it appears as a readable document, but it is
not searchable without the aid of OCR (optical character recognition) applications that translate the image into a searchable text format.

An electronic image may also be one produced of a document or other object through the use of a digital camera, for example in
a courtroom as part of an evidence presentation system.

Courts are increasingly using case management systems, data warehouses or similar tools to maintain data about cases and
court activities. This order applies equally to this information even though it is not produced or available in paper format unless a report
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containing the information is generated. This section also covers files created for, and transmitted through, an electronic filing system for
court documents.

Evidence can be in the form of audio or videotapes of testimony or events. In addition audio and video recording (ER - electronic
recording) and computer-aided transcription systems (CAT) using court reporters are increasingly being used to capture the verbatim
record of court hearings and trials. In the future real-time video streaming of trials or other proceedings is a possibility. Because this
information is in electronic form, it would fall within this definition.

Section 111(A)(10) recognizes that compiled information is different from case-by-case access because it involves information from
more than one case. Compiled information is different from bulk access in that it involves only some of the information from some cases
and the information has been reformulated or aggregated; it is not just a copy of all the information in the court’'s records. Compiled
information involves the creation of a new court record. In order to provide compiled information, a court generally must write a computer
program to select the specific cases or information sought in the request, or otherwise use court resources to identify, gather, and copy
the information.

Generating compiled data may require court resources and generating the compiled information may compete with the normal
operations of the court for resources, which may be a reason for the court not to compile the information. It may be less costly for the
court and less of an impact on the court to, instead, provide bulk distribution of the requested information, and let the requestor, rather
than the court, compile the information.

The interchangeable definitions of “confidential” and “sealed” in section I11(A)(11)-(14) recognize that in some circumstances the
court is prohibited from disclosing the contents of a court record, and in some circumstances the court is prohibited from disclosing the
very existence of a court record. For purposes of this order, the definition of “protective order’has the same meaning as found in the
Arkansas Rules of Civil Procedure, i.e., the usual means by which a court designates a court record or parts of a record as confidential
or sealed, for example, to protect a trade secret that includes information necessary to adjudication, but which would be harmful to the
litigant if disclosed to the public. Also, this order itself provides that certain information in court records is “confidential,” such as a
litigant’'s personal bank account number, section VII(A)(5). The definitions of “confidential” and “sealed” recognize, however, that this
order and other laws may provide limited access to confidential information. For example, consistently with section Il, attorneys typically
may access un-redacted records in cases on which they are attorneys of record.

Redactions from a publicly disclosed court record to protect sealed content are ordinarily indicated in the disclosure. However,
the definitions of “confidential” and “sealed” recognize that in some instances, as provided by court order or by law, the court is prohibited
from disclosing even the existence of a court record. For example, when a court record is “expunged,” as defined in section 111(A)(14)
and pursuant to Ark. Code Ann. 88 16-90-901, et seq. neither the existence of nor the contents of the records may be disclosed. In
some cases, expunge also means the physical destruction of court records in juvenile cases pursuant to Ark. Code Ann. 8§ 9-27-309. In
such cases, because physical destruction of the records in electronic form would be impractical, such records should be redacted to
eliminate the ability to identify the juvenile while preserving sufficient information regarding the court’s actions for statistical and historic
purposes.

The Court recognizes that for public policy reasons, such as to assist first-time offenders to remain productive members of
society, it is sometimes necessary to conceal not only the contents of court records, but also the very existence of them from the general
public. Expungement is not the only means by which a record may be sealed and made confidential as against disclosure of its very
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existence; for example, such confidentiality is afforded to adoption records by Ark. Code Ann. 88 9-9-201, et seq. However, this order
should not be construed to authorize the suppression of court records absent authorization by duly promulgated judicial rule or by duly
enacted legislation. Cf. section IV(C).

The definition of “custodian” in section 111(A)(16) recognizes that technology decreases the relevance of the physical location of
records in electronic form. Court records might be stored remotely from the court in order to increase access, to provide greater security,
to prevent loss in case of disaster, or to share resources with other agencies. However, that the records in electronic form are not
physically located within a structure housing the court neither reduces the responsibility of the court and clerk for the content of the
records, nor gives to the person holding the records for the purposes of storage, safekeeping, or data processing for the court the
authority to disseminate the records.

Section IV. Commentary

The obijective of this section is to make clear that this order applies to information in the court record regardless of the manner in
which the information was created, collected or submitted to the court. Application of this order is not affected by the means of storage,
manner of presentation or the form in which information is maintained. To support the general principle of open access, the application
of the rule is independent of the technology or the format of the information.

Subsection (A) states the general premise that information in the court record will be publicly accessible unless access is
specifically prohibited. The provision does not require any particular level of access, nor does it require a court to provide access in any
particular form, for example, publishing court records in electronic form on a web site or dial-in database.

Subsection (C) provides a way for the public to know that information exists even though public access to the information itself is
prohibited. This allows a member of the public to request access to the restricted record under section IX, which they would not know to
do if the existence of the restricted information was not known.

However, the Court recognizes that for public policy reasons, such as to assist first-time offenders to remain productive members
of society, it is sometimes necessary to conceal not only the contents of court records, but also the very existence of them from the
general public. For example, Ark. Code Ann. 8§ 16-90-903 limits the disclosure of the existence of certain expunged records. Section
IV(C) accommodates this necessity, but should not be construed to authorize the suppression of court records absent authorization by
duly promulgated judicial rule or by duly enacted legislation.

Section V. Commentary

This order does not impose an affirmative obligation to preserve information or data, or to transform information or data received
into a format or medium that is not otherwise routinely maintained by the court. While this section encourages courts to make the
designated information available to the public through remote access, this is not required, even if the information already exists in an
electronic format.

Several types of information in court records have traditionally been given wider public distribution than merely making them
publicly accessible at the courthouse. Typical examples are listed in this section. Often this information is regularly published in
newspapers, particularly legal papers. Many of the first automated case management systems included a capability to make this
information available electronically, at least on computer terminals in the courthouse, or through dial-up connections. Similarly, courts

7/20/2005 Draft 16



have long prepared registers of actions that indicate for each case what documents or other materials have been filed in the case.
Again, early case management systems often automated this function. The summary or general nature of the information is such that
there is little risk of harm to an individual through unwarranted invasion of privacy or proprietary business interests. This section
acknowledges and encourages this public distribution practice by making these records presumptively accessible remotely, particularly if
they are in electronic form. When a court begins to make information available remotely, they are encouraged to start with the
categories of information identified in this list.

While not every court, or every automated system, is capable of providing this type of access, courts are encouraged to develop
the capability to do so. The listing of information that should be made remotely available in no way is intended to imply that other
information should not be made remotely available. Some court automated systems may also make more information available remotely
to litigants and their lawyers than is available to the public.

Making certain types of information remotely accessible allows the court to make cost effective use of public resources provided
for its operation. If the information is not available, someone requesting the information will have to call the court or come down to the
courthouse and request the information. Public resources will be consumed with court staff locating case files containing the record or
information, providing it to the requestor, and returning the case file to the shelf. If the requestor can obtain the information remotely,
without involvement of court staff, there will be less use of court resources.

In implementing this section a court should be mindful about what specific pieces of information are appropriately remotely
accessible. Care should be taken that the release of information is consistent with all provisions of the access policy, especially
regarding personal identification information. For example, the information remotely accessible should not include information
presumptively excluded from public access pursuant to section VII, or prohibited from public access by court order. An example of
calendar information that may not by accessible by law is that relating to juvenile cases, adoptions, and mental health cases.

Subsection (5): One role of the judiciary, in resolving disputes, is to state the respective rights, obligations and interests of the
parties to the dispute. This declaration of rights, obligations and interests usually is in the form of a judgment or other type of final order.
Judgments or final orders have often had greater public accessibility by court rule or statutory requirement that they be recorded in a
“judgment book.” One reason this is done is to simplify public access by placing all such information in one place, rather than making
someone step through numerous individual case files to find them. Recognizing such practices, this order specifically encourages this
information to be remotely accessible if in electronic form.

There are circumstances where information about charges and convictions in criminal cases can change over time, which could
mean copies of such listings derived from court records can become inaccurate unless updated. For example, a defendant may be
charged with a felony, but the charge may be dismissed, or modified or reduced to a misdemeanor when the case is concluded. In other
circumstances a felony conviction may be reduced to a misdemeanor conviction if the defendant successfully completes probation.
These types of circumstances suggest that there be a disclaimer associated with such information, and that education about these
possibilities be provided to litigants and the public.

Section VI. Commentary
In the past, court information other than that required to be reported to the Administrative Office of the Courts, was available only
directly from the courts. In 2001, the Arkansas Court Automation Project began, with its long-term goal to provide a centralized case
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management system for all courts in the State of Arkansas. This project is the foundation to provide state-wide electronic filing and
document imaging for the courts. As courts go online with the new system, the public will have a more convenient central location from
which to request court records.

Subsection (A) of this rule requires that requests for bulk distribution or compiled information be submitted to the Director of the
Administrative Office of the Courts or other designee of the Court. If the information requested is contained in the data required to be
reported to the Director, then the request will be considered by the Director according to this section. If the information requested is not
contained in the data required to be reported to the Director, and either the Administrative Office does not hold the court records or the
Administrative Office does hold the court records but does not have permission from the custodian of the court records to disclose the
requested records pursuant to this order, then the Director’s response will inform the requester which requested records are available
only from the court or court agency having jurisdiction over the records.

This section creates a two-track system for access to bulk distribution and compiled information. The first track, described in
subsection (B), pertains only to information that is not excluded from disclosure by section VII of this order. The provision of bulk
distribution and compiled information is required when certain conditions are met. The use must be one among specified non-
commercial purposes, the court must be able to comply with the request without unreasonably excessive effort to meet the requester’s
format and medium demands, and information made confidential by this order must be reasonably segregable from the public
information requested. The latter two requirements, as well as the “actual costs” principle of subsection (B)(2), are modeled on the
Arkansas Freedom of Information Act. Like under the FOIA, custodians and requesters under subsection (B) may reach agreements as
to the provision of bulk distribution or compiled information when meeting the request would exceed the reasonableness scope of the
medium-format compatibility provision.

In allowing bulk or compiled data requests, courts must limit bulk data to court records, even if those requesting this information
are seeking other information which is governed by other agencies’ policies.

The second track, described in subsection (C), pertains to information requests regardless of whether the information is excluded
from disclosure by section VII of this order. Although the second track therefore potentially allows access to more information than the
first track, including confidential information, provision of the information is discretionary, and requirements upon requesters are more
onerous. Subsection (C) contemplates that the Director of the Administrative Office of the Courts, or the court or court agency having
jurisdiction over the records if the Administrative Office of the Courts is unable to provide the records, will balance competing concerns,
including the public interests in both privacy and disclosure, the interests of the requester, and the interests of efficient judicial
administration. Generating compiled data may require resources, and generating the compiled information may compete with the normal
operations of the court or court agency for resources, which may be reasons not to compile the information. However, it may be less
demanding on resources to instead provide bulk distribution of requested information and let the requester compile the information.

In addition to the requirements of subsection (C)(1) pertaining to requests, the Director of the Administrative Office of the Courts,
or the court or court agency having jurisdiction over the records if the Administrative Office of the Courts is unable to provide the records,
may impose any number of additional restrictions upon requesters concerning the terms by which the requested information is disclosed.
The enumerated terms are illustrative and not exhaustive. Indeed, information may be released to a requester who intends to engage in
commercial uses, making a limitation on commercial use inappropriate in one case, while in another case, the use may be constrained to
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the requester’s stated governmental purpose. It is anticipated that the Administrative Office of the Courts will develop pattern licensing
arrangements for common classes of requests.

Subsection (C)(1)(e) concerns the avoidance of error in the use of personally identifying information. For example, if a requester
obtains only the names of persons involved in a certain class of litigation, and not other personally identifying information about the
persons involved, there might occur confusion between those persons and others with the same names. Thus it might be appropriate for
a requester to obtain more personally identifying information rather than less, so that, for example, names might be cross-referenced and
distinguished by year of birth. A requester should use at least two identifiers when individual identity will be retained in bulk distribution
or compiled information. Guidelines of the National Crime Information Center on this point may be consulted.

At the same time, these measures to avoid mistaken identity operate in careful balance with subsection (C)(4), which limits the
disclosure of personally identifying information excluded from public disclosure under section VII to partial but useful data components,
such as only the last four digits of a driver's license number. More complete identifying information should be provided only in
extraordinary circumstances.

Section VII. Commentary

Subsection (A)(1) Federal Law: There are several types of information that are commonly but possibly incorrectly, considered to be
protected from public disclosure by federal law. Although there may be restrictions on federal agencies disclosing Social Security
numbers, they may not apply to state or local agencies such as courts or clerks of courts. While federal law prohibits disclosure of tax
returns by federal agencies or employees, this prohibition may not extend to disclosure by others. The Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and regulations adopted pursuant to it limit disclosure of certain health related information. Whether
the limitation extends to state court records is not clear. There are also federal restrictions regarding information in alcohol and drug
abuse patient records and requiring confidentiality of information acquired by drug court programs. This order does not supersede any
federal law or regulation requiring privacy or non-disclosure of information.

In addition to deliberative material excluded under this order, a court may exclude from public access materials generated or created
by a court reporter with the exception of the official transcript.

This Court recognizes that “[a] trial court has the inherent authority to protect the integrity of the court in actions pending before it and
may issue appropriate protective orders that would provide FOIA exemption under Section 25-19-105(b)(8).” See City of Fayetteville v.
Edmark, 304 Ark. 179, 191 (1990). Rule 26(c) of the Arkansas Rules of Civil Procedure further recognizes that “the court in which the
action is pending may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression,
or undue burden or expense.”

Subsection (A)(2) clarifies that this order does not supersede any Arkansas law requiring privacy or non-disclosure of information in
court records. The following is a non-exhaustive list of Arkansas Code Annotated sections regarding confidentiality of records whose
confidentiality may extend to the records even if they become court records:

(a) adoption records as provided in the Revised Uniform Adoption Act, as amended, Ark. Code Ann. 88 9-9-201, et seq.;

(b) records relating to Human Immunodeficiency Virus or Acquired Immune Deficiency Syndrome, pursuant to Ark. Code Ann. 88
16-82-101 et. seq.;
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(c) records relating to child abuse not admitted into evidence as part of a public proceeding, pursuant to Ark. Code Ann. 8§ 12-
12-501, et seq.;

(d) erecords relating to drug tests conducted pursuant to Ark. Code Ann. § 11-14-101, et seq. except as provided by Ark. Code
Ann. § 11-14-109;

(e) records of grand jury minutes, pursuant to Ark. Code Ann. § 25-19-105(b)(4);

(f) records of juvenile proceedings, pursuant to Ark. Code § 9-27-309;

(9) the master list of jurors’ names and addresses, pursuant to Ark. Code Ann. § 16-32-103;

(h) addresses and phone numbers of prospective jurors, pursuant to Ark. Code Ann. § 16-33-101;

() indictment against any person not in actual confinement, pursuant to Ark. Code Ann. 8 16-85-408;

() home or business address of petitioner for domestic order of protection if omitted by petitioner, pursuant to Ark. Code Ann. § 9-
15-203;

(K) records or writings made at dispute resolution proceedings, pursuant to Ark. Code Ann. § 16-7-206;

() information related to defendant’s attendance, attitude, participation, and results of drug screens when patrticipating in a pre-
or post-trial treatment program for drug abuse pursuant to Ark. Code Ann. § 16-98-201, even though defendant may have executed a
consent for a limited release of confidential information regarding treatment permitting the judge, the prosecutor, and the defense
attorney access to the information.

Subsection (B) presumes that administrative records will be governed by the Arkansas Freedom of Information Act, but
recognizes that some public record exclusions are codified outside of the Act and that courts have inherent authority to restrict access to
court records.

Section VIII. Commentary

This section is intended to address those extraordinary circumstances in which confidential information or information which is
otherwise excluded from public access is to be included in a release of information. In some circumstances, the nature of the information
contained in a record and the restrictions placed on the accessibility of the information contained in that record may be governed by
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federal or state law. This section is not intended to modify or overrule any federal or state law governing such records or the process for
releasing information.

Information excluded from public access that is sought in a request for bulk or compiled records is governed by section VI of this
order.

Section 1X. Commentary

This section does not preclude or require “after hours” access to court records in electronic form. Courts are encouraged to provide
access to records in electronic form beyond the hours access is available at the courthouse, however, it is not the intent of this order to
compel such additional access.

Section X. Commentary

This section is intended to apply when information technology services are provided to a court by an agency outside the judicial
branch, or by outsourcing of court information technology services to non-governmental entities. Implicit in this order is the concept that
all court records are under the authority of the judiciary, and that the judiciary has the responsibility to ensure public access to court
records and to restrict access where appropriate. This applies as well to court records maintained in systems operated by any non-
judicial governmental department or agency.

Section XI. Commentary

The Supreme Court recognizes that it is not within its constitutional authority to either establish or provide immunity for civil or
criminal liability based on violations of this order. The intent of this section is to make clear that absent a statutory or common-law basis
for civil or criminal liability, violation of this order alone is insufficient to establish or deny liability for violating the order. Neither does this
section preclude the possibility that violation of this order may be used as evidence of negligence or misconduct that resulted in a
statutory or common law claim for civil or criminal liability.
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