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CRI M NAL LAW AND PROCEDURE

John and Mark are best friends. Johnis 19 years old and Mark i s
15 years ol d. John and Mark are angry because t he Mayor has i nstituted
acurfew. Mark goestotheliquor store and buys a si x pack of beer.
John and Mark each drink three beers while Johnis drivingthemtoward
t he Mayor’ s house. Wen t hey get to t he Mayor’ s house, John drives t he
aut onobi | e t hrough the front wi ndow. The Mayor, who was sittingina
chair in front of the window, is struck and killed by the car. John
and Mar k get out of the car and John reaches over to the Mayor’s dead
body and t akes t he Mayor’ s wal | et out of his pocket. Wen the Mayor’s
wife runs into the room Mark picks up a di anond encrusted |l etter
opener andtells her to “get back or el se.” Hearingthe sirens onthe
pol i ce cars approachi ng, John and Mark t hen run out of the house with
Mark still clutchingtheletter opener. Althoughthe police shout at

themto halt, John and Mark keep running into the night.

Question 1:
| denti fy each crinme that the prosecutor coul d charge agai nst John and
descri be the facts that would support that charge.

Question 2:
| dentify each crine that the prosecutor coul d charge agai nst Mark and
descri be the facts that would support that charge.

Question 3:
| denti fy each defense that John coul d rai se to t he charges agai nst him
and anal yze whet her those defenses would |ikely be successful.

Question 4:
| denti fy each def ense t hat Mark coul d rai se to t he charges agai nst hi m
and anal yze whet her those defenses would |ikely be successful.
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Question 1:

John may be charged wit h a host of cri mes based on t hese facts.
The questi on asked does not ask ne i f the prosecutor will be successf ul
with the charges, just “facts that would support.” 1In contrast,
guestions 3 & 4 ask about the “likely success.” Wththat in mnd,
John could be charged with:

1. Contributingtothe delingquency of a mnor by providing Mark with
al cohol. Thisisastrict [iability offense and does not require
i ntent.

2. Driving under the influence &open container - the cl erk who sold

t he beer couldtestify tothis, but prosecutor probably can’'t
prove intoxicated to point of being wunder influence.
Nevert hel ess, he could be “charged with it.”

3. Runni ng fromt he scene of an acci dent - John caused t he acci dent
and fled on foot from police.

Al'l of the af orenenti oned woul d probably be m sdeneanors and t he
| east of John’s probl ens.

4. Mur der - Murder i s the unl awful killing of anot her human bei ng.
Arkansas has divided nmurder into 5 categories. They are (1)
capi tal murder, (2) 1st degree nurder, (3) 2™ degree nurder, (4)
mansl aughter, & (5) negligent hom ci de. They are d ass Y Fel ony,
Cl ass A Felony, Class B Felony, Class C Felony, and Cl ass
C/ M sdeneanor A, respectively. John could be “charged” with
capital murder since there is some indication that his anger
(intent?) May have been preneditated and his action deli berate.
Addi tionally, nurder commtted while commtting afel ony may be
grounds for a capital nurder chargeif it was conmmttedw th a
“reckl ess disregard for humanlife.” The felony at i ssue that
makes this capital nurder is battery and under Arkansas, the
br eaki ng and entering (separate of fense). John can be charged
with the other categories of nurder since he neets the el enents
of capital murder, the other degrees are | esser included of f enses.
| f Johnis acquitted on capital nurder he cannot beretriedonthe
| esser included. Also, under Arkansas | aw, John coul d not be
convicted of “attenpted” nurder and the conpletion of the act.

5. Battery - Battery is the unlawful or of fensive touchi ng of anot her
withtheintent of causing harmor injury. John can be saidto
possess the intent by driving his car intothe hone. The touching
requi red can be sonet hi ng connected to t he person and not the
actual person. Here, hitting the house is sufficient.

6. Theft - is the taking of property with intent to permanently
deprive the lawful owner. Stealing the wallet is sufficient.

Question 2 - Mark may be charged wth:

1. Conspi racy - Conspiracy takes 2 or nore persons to pl an a schene
toconmt acrine &take astepinfurtherance of commttingthe
crime. Thereis noindicationthat Mark was not aware of what




John was doing in that he did not assent to the acts.

2. Accomplice Liability - Mark need only aid or abet Johnin the
furtherance of the crime or help hi mout after the crime with
know edge & i ntent to escape. Here, Mark was present & may have
(assunption) suggestedthetrip over tothe Mayors or to drive
into the hone.

3. Assault - Assault istheintent tocommt battery or the intent
t o cause the fear & apprehensi on of harmi n another. Here, Mark
t hreatened the Judge’swfewiththeletter opener. G venthe
ci rcunst ances, she could have easily believed his action &
statement “get back or else.”

4. Theft - is the unlawful taking of the possession of another
with/intent to permanently deprive. He stoletheletter opener.

5. Robbery - Sane standard as above (theft), but, he took under
threat of force. Under AR law it would be aggravated robbery.

6. Mur der - Sane definition as above - Mark was i n t he comm ssi on of
a felony and acted with reckless disregard with human life.

Question 3

John cannot defend on age (19) or capacity (facts uncl ear here).

1. As a general rule, inArkansas voluntary intoxicationis not a
def ense. Also, arguably, John formed his intent (preneditation)
prior todrinking. Additionally, 3 beers is probably not enough
for a19 year oldto escape the “volitional” nature of his action.

2. John can defend on the first 2 m sdemeanors in question #1,
because, prosecutor cannot prove each el enent of that of fense by
proof beyond a reasonabl e doubt.

3. John wi || argue he did not haveintent (nensrea) withregardsto
battery. That will not work because hi s act was i ntenti onal and
was al so a reckless act with no regard for human |ife.

4. Johnwi || argueintent ontheft - but intent ontheft only takes

asecondtoform therefore, heintended to take wall et t he nonent
he grabbed it.

Question 4 Mark will defend on.

1. Age - He is 15, but when a m nor acts as an adult, he will be
adj udi cated |i ke one.

2. Did not know - (1) John was going to drive into house or (2)
commt other offenses. Questionisfor ajury, it was probably
not foreseeabl e under these facts that Mark knewwhat John was
goi ng to do.

3. As a general rule, inArkansas, voluntary i ntoxicationw | not
be a defense.

4. On murder charges - Mark wi || argue (1) he di d not have i ntent,
(2) He did not have control over theinstrunentality that killed
t he judge, and, (3) It woul d be a due process viol ationto convict
of capital nmurder given he was not t he person who did the killing.




Mark wi | I probably be successful in defending agai nst t he nmurder
char ge.
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TORTS

M. and Ms. Smthlive on property that they own whichis |ocated
one-half mle fromXYZ M ni ng Conpany (“XYZ"). Both the Smth and XYZ
properties areoutsidethecitylimts and, therefore, not subject to
any zoning l aws or | and use restrictions. Periodically, but nonore
t han once a week, XYZ bl asts on XYZ property with resulting noi se,
vi bration and dust fromthe bl asti ng bei ng experienced onthe Smth’'s
property. Because you are an exceptional torts attorney, the Smths
have cone to you for advi ce concerning their | egal rights and possi bl e
remedi es agai nst XYZ. Pl ease di scuss the issues and how you woul d

advi se the Smths.
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Plaintiffs Sm t hs (Hereinafter “Plaintiff”)
Def endant s XYZ (Hereinafter “Defendant”)

Plaintiffs may have a cause of action for nuisance, since
Def endant s’ acti ons are causi ng “noi se” and “vi brations” ina
manner that deprives Plaintiffs of the reasonable use and
enj oynent of their land. It is not a defense that one who noves
to the nui sance cannot |ater sue to have nui sance stopped.

Plaintiffs may have a cause of action for “trespass.” That dust
caused by the blastingis sufficient. Again, because Def endants
aretrespassing andinterferingwithPlaintiffs’ enjoynment and use
of their land, Defendants are |iable.

Def endants may be | i abl e for negligence. Negligence requires:

(1) duty, (2) breach of that duty, (3) causation, and, (4) danage.

Def endant s have duty not to use their land in a way as not to
interferewith the enjoynent and use of another’s | and. Here
Def endant s’ actions of blasting are in breach of their conmon | aw
duty. Also, blastingis an “inherently dangerous” activity and
as such, Defendants are “strictly liable” for that action.

Lastly, Defendants shoul d blast inamnner that a reasonabl e
conpany, given sane or simlar circunstances would blast. This
| ast standard is not a defense to strict liability.

Damages - The Plaintiffs will be entitled to any foreseeabl e
damages that result from Defendant’s breach of their duty.
Plaintiffsw Il beentitledto conpensatory damges and speci al
danmages (pled specifically). Plaintiff isentitledto punitive
damages if they can prove wantonness, willful ness or malice.

Plaintiffs wll al so ask for permanent i njunctive relief since
noney danmages will not be enough, i.e., the blasting wll
continue. Inconsideringtheinjunctiverequest, the court wll
bal ance the inequities that will be borne by both parties. A
court is reluctant to grant injunction where one side wll
di sproportionately bear the | oss.

| woul d recommend the Smth s filebothtort clainms and equity
claimfor injunctiverelief. They may even be entitl edto have
Def endants buy their land for fair-market val ue and receive
what ever damages they are entitled to.
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PROPERTY

I

Al bert Green and Betty Johnson are validly married on Cctober 1,
1966. Shortly thereafter, they purchased Bl ack Acre in Hill side
County, Arkansas. The granting cl ause of the deed tothemreads in
part “...hereby grant, bargain, sell and convey to Al bert G een and
Betty Green, his wife, as tenants by the entirety.”

Betty diesinchildbirthin 1969, givingbirthtothe couple’s
only child, Charlie. Albert then marries Donna Gaston on April 1,
1975. Donna al so has a son, naned CGeorge, froma previous narri age.
I n 1980, Al bert secures a deed formfromthe stationary store and deeds
t he property to “Al bert Geen and Donna Green, his wife.” He has Donna
al so signthe deed. Al bert and Donna separate in 1991. Herenainsin
Arkansas. She noves to Chicago, Illinois, and deeds Bl ack Acre to her
son George.

Al the deeds were warranty deeds and ot herw se valid instrunents;
all were delivered to and accepted by the Grantees; and, all were
properly recorded.

Al t hough Al bert and Donna were separated, they were never
di vorced. Donna dies followed in a few nonths by Al bert’s death.
Al bert has nowill. Wen Al bert dies, both Charlie and George claim
the property.

VWhat are the respective interests of Charlie and George inthe
property? Fully explain.

How, if at all, woul d your answer change i f Al bert and Donna were

never nmarried?



Jack and Jil| are brother and sister. As a high school graduation
present, their parents convey 40 acres, known as Bl ack Acre, in
Hi |l side County, Arkansas, to them The granting clause of the
warranty deed contains the foll ow ng | anguage: “...to Jack and Jill, as

joint tenants with right of survivorship and not as tenants i n cormon.”

Nei t her Jack nor Jill want anything to do w th Arkansas. Upon
graduati on, Jack moves to California; Jill to New York.
Twenty years | ater, Jill gives avalidconveyance of Bl ack Acre,

by warranty deed, to her son, Robert.

Robert becones a recl use, noves to Arkansas, records his deed, and
finds Bl ack Acre. On atwo acre parcel of Black Acre, he finds an ol d
house. The two acres are surrounded by a run-down fence. Herepairs
the fence sufficiently to keep his dogs in. After Robert has |ived on
the two-acre portion for 20 years, his uncle, Jack, dies. Uncle Jack
diesintestate, but with heirs. Robert m sses Uncl e Jack’s funeral
because nooneinthe famly can find him He has not comruni cat ed
with any of his famly in over 20 years.

Thereafter, oil is discovered on Black Acre.

1. What interest in Black Acre can Robert successful |y assert
agai nst the heirs of his late uncle based on his (Robert’s) deed?

2. \What i nterest can Robert assert agai nst Jack’s heirsinthe
two acres?

Expl ai n your answers.
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(1)
Charlie takes 100%i n the property as sol e decedent. Since Al bert
never adopt ed George, CGeorge cannot take fromAl bert’s i ntestate estate.

Bl ack Acre was conveyed to Al bert and Betty as tenancy by entirety
wi th right of survivorship. Upon Betty's death, titletransferredto
Al bert in fee sinple.

I n 1980, Al bert transferred, by gift, the property to hinself and
Donna. In Arkansas, such a conveyance is found to be a tenancy by
entirety (even though no strawnanis involvedtounify the unities of
titleinjoint tenancies). Upon separation, the property renmains the
same. Donna’'s deed to George is of noeffect. In Arkansas atenancy
by the entirety can only be term nated by death, divorce or nutual
encunbrance or inter vivos sale. Therefore, the deed fromDonna to
George acconplished nothing to sever the tenancy.

Therefore, upon Donna’s death, the property istransferredto
Al bert by operation of | aw, tothe excl usi on of George upon Al bert’s
deat h.

George woul d be entitledto a “undi vided interest as tenant in
common with Charlie (upon Al bert’s death). If Al bert and Donna never
marri ed, the conveyance woul d have been a tenancy i n conmon, as i s the
default in Arkansas. As such, Donna’ s conveyance to Geor ge woul d have
sufficiently transferred her undivided Y2interest to him

(1)

(1) Jack has an undi vi ded Y2i nterest intheland as aresult of the
i nter vivos conveyance to hi mfromhi s nother. Ajoint tenancy
may be severed by i nter vivos conveyance of one tenant’ s i nterest.
Upon this occurrence, Robert and Jack because tenants in conmnon.

(2) Robert could possibly gain the two acre plot by adverse
possession. It is hard, however, to obtain | and agai nst a co-
t enant by adverse possessi on.

Adverse possession is acconplished by the open, continuous,
excl usi ve, adverse and not ori ous possession of landwith intent totake
agai nst the true owner for a period of seven years. In addition, the
cl ai mant nust have col or of titleto either theclainmed]land or | and
contiguous thereto and pay taxes on sane for that seven year peri od.

| f Robert and Jack were not co-tenants, Robert couldeasily gain
adver se possession. Jack’ s absence fromthe state nmakes no difference
because you are charged with noti ce of the facts you woul d have known
had you been present.

Si nce, however, they are co-tenants Robert probably has no ri ght
t 0 adver se possession. This generally requires that the clai mant tenant
pl ace t he ot her person on noti ce of such adverse i ntenti ons t hrough
ouster or personal notice. The statutory time period nornally does not
begin to run until such notice or ouster.
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EVI DENCE

| . L NSTRUCTI ONS
( READ CAREFULLY)

The foll owi ng fact pattern contai ns an excerpt fromthe transcri pt
of acrimmnal trial. In*“real |ife” defendant’s counsel stated his
reasons for the objections that he nade, but t hese have been del et ed
fromthe record, and youw || be asked to supply the reasons (if any)
i n your di scussion. Do not, therefore, discuss the “sufficiency” of
def endant’ s obj ecti ons under Rul e 103; i nstead, supply whatever | egal
reason you bel i eve supports the objection, and, if you believe there are
no | egal grounds for an objection, say so. You shoul d not assune t hat
any/ all objections were proper or that the judge’ s rulings were proper
or consistent. Instead, read the fact pattern careful ly, and answer the
questions posed at the end of it.

1. EACT PATTERN

Def endant was charged wi t h rapi ng hi s ei ght year-ol d daughter. H's

ex-wi fe and the victi mtestified agai nst him Defendant chose to t ake
t he stand, and deni ed t he charges, all egi ng that t hey arose because hi s
ex-w fe want ed a di vorce, and had denanded al | the marital property,
whi ch he had refused.

On direct exam nation, def endant was asked by hi s counsel whet her

he “had ever been in troubl e before, i nsofar as being convicted of a

fel ony.” The defendant said “no,” and vol unt eered t hat he had a coupl e
of DW's back in the 70's.
On cross-exan nation, the prosecutor asked:

QUESTI ON “A”: Do you ever recall afewyears ago down on Hi ghway 82

near Texarkana being with a fellow by the name of Carl Le Masters?

ANSWER: No, Sir, | don’t know no...

QUESTION “B”": GCetting in trouble down there?

ANSVER: | don’t know any Carl Le Masters.



Def ense Counsel : Your Honor, | object tothis. (STATES
REASON)
The Court: Sustai ned.

QUESTION“C’: Didyou ever give an overdose of narcotics to al ady down

t here who died and as aresult Carl Le Masters is nowspendingtinmein
Cumm ns Prison on a mansl aughter charge?
Def ense Counsel: | object to that. (STATES REASON)

The Court: Overrul ed.

ANSVER: No, Sir, | do not know the fellow.
QUESTION “D": You never pushed dope; never sold dope?
ANSVIER:  No.
QUESTI ON “E”: Have you ever used LSD?
ANSVER:  Yes, Sir, sure have, one time. | don't |ike that

ei ther. That all happenedin Vietnamin the two and a
hal f years | was over there.

QUESTION"F”: Do yourenenber thetinme afewyears ago when you were

in an autonobil e accident, a young girl was killed. You told the
authorities she was driving when the true facts were you were driving?
Def ense Counsel : Your Honor, | object tothat. (STATES
REASON)
The Court: Overrul ed.

ANSVER: She was driving, and | do renenber the accident.

Il ESTI ONS

3. Were the court’ s rulings on Question “C’ and “F’ proper? If so,
why? | f not, why not?

4. Wer e any of the ot her questions (including Question“B") legally
obj ecti onabl e? \Which ones, and why?

5. Can the prosecutor call wtnessesinrebuttal to prove any of the
foll owi ng propositions:
(1) that the defendant and Carl Le Masters were involvedin a

drug overdose resulting in the death of a woman;

(2) that the defendant was involved in a traffic accident



i nvol vi ng t he deat h of a woman, in which, contrary to his
testinony, he was the driver;

(3) that the defendant sol d dope or used drugs (besi des the LSD
he testified to)?

I f so, why? |If not, why not?
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(1)

The court’ s ruling was probably proper on C, but not on F. The
questions seemto deal with the Ark. Rul e of Evidencerelatingtothe
character of the accused. The general rule is that the prosecutor
cannot gointothe character of the accused unl ess the accused puts his
character in issue. Because accused testified, probably put his
character at issue. Afurther limt is that the prosecutor can only
go i nto accused’ s character as it relatesto accused’ s ability to be
truthful. Inthis case, QuestionCis, at best, very | oosely rel ated
t o accused’ s character for truthful ness. Onthe other hand, Questi on
F does rel ate to accused’ s character for truthful ness - whet her accused
liedtopolice. QuestionF was therefore proper. Question C however,
was i nproper and the objection should have been sustai ned.

(2)

Questions B, D, & Eare probably all inproper. Wen dealingwth
charact er of accused for truthful ness, specific bad acts can be asked
about & opi nion &reputation evidence adm ssi bl e. However, general
principl es of rel evance nust be sati sfied. The question needs to be
| ogically (tendency to prove sone fact nore | i kely than not true) &
| egal Iy rel evant (probative val ue out wei ghs prejudicial effect). A ong
t hese sane | i nes, the scope of cross exam nati on cannot go unreasonably
beyond score of direct. InB, DL E the prosecutor is askingirrel evant
guestions (to present charge) that seemto go way beyond t he scope of
direct, which dealt with felony questions. The issue of whether
Def endant has ever used LSD does not rel ate to t he pendi ng matter nor
does it do anything to i npeach his testinony that he had never been
convicted of a felony.

(3) Wtnesses in Rebuttal -

Ceneral rules - for character ev, reputation &op ev adni ss & specific
act s may be asked about BUT extrinsic ev i nadm ss - means once ask about
a specific act relatingto accused s character for truthful ness, bound
by answer defendant gives & may NOT i ntroduce extrinsic ev to the
contrary.

Convi ctions - extrinsic ev of aconvictionis admssibleif (1) fel ony
& (2) convictionless than 10 years ol d & (3) pv outwei ghs prej udi ci al
effect OR(1) felony or m sdeneanor &(2) crinmerelatedto di shonesty
or false statenent & (3) pv outweighs prejudicial effect.

(A) Crime relating to drug ev of woman - no extrinsic ev unless
satisfies requirenments for adnm ss of felony conviction,

(B) Traffic accident - No unless felony conviction requirenents
sati sfied - even though specific instancerelatingto character
trait of honesty, can only ask about under character evi dence
rules - no extrinsic ev.

(C) Sold or used drugs - no under character ev rules & no under
convi ction rul es unl ess neets fel ony convi ction requirenents - not
a m sdeneanor relating to dishonesty/false statenment.
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CONTRACTS

Steve Smith (Enpl oyer), Chi ef Executive Oficer of Ace Pl ati ng
Conpany, persuaded Joy Thomas (Enpl oyee) to cone to work for his
conpany. Thomas noved fromLos Angeles to Little Rock in April of 1999,
and began work i mmedi ately withthetitle of Executive Director. Her
duti es included securing financing to hel p overseas custoners and
handl i ng personnel matters assi gned by Enpl oyer. On June 8, 1999,
Enmpl oyee presented Enpl oyer with an enpl oynment agreenent that she
prepared. He asked her a question, they di scussedit and then they both
signed the agreenment. It provides that: “Enpl oyer agrees to enpl oy t he

full time services of a professional and adm ni strative nature of the

Enpl oyee... and the Enpl oyee agrees to accept enploynent fromthe
Enpl oyer...” The agreenent outlined Enpl oyee’ s conpensati on and
benefits and i n anot her paragraph states: “Inthe event of term nation

of enpl oynent for any reason, other than voluntary term nati on onthe
part of Enpl oyee, the Enpl oyer agrees to separati on pay equal to one (1)
year salary.”

The rel ati onshi p between the parties began to worsen al nost
i nedi ately after the agreenent was si gned. Enpl oyer asked Enpl oyee to
| eave t he conpany on July 19, 1999. Sherefusedto | eave citing her
contractual obligation. The next day Enpl oyer gave Enpl oyee a si gned
note and informed her that her enploynent was term nated.

Enpl oyer cl ai ned t hat Enpl oyee was a perfect enpl oyee for the first
coupl e nont hs of enpl oynent, then she began to be absent t oo nuch and
was causi ng “chaos” with the ot her enpl oyees. He further all eges that
he fired her for a nunber of reasons i ncludi ng: (1) not canceling an
order; (2) telling an Arkansas Departnent of Econom c Devel opnment
enpl oyee t hat t he conpany was not i nterestedin any of its prograns;

and, (3) having a bad attitude. Enpl oyee cl ai med she was fired because



she woul d not |ie for Enpl oyer in an Equal Enpl oynent Opportunity
Comm ssion investigation. She statedthat Enpl oyer told her not to talk
to the EECCi nvesti gat or but she di d so anyway, givingthe investigator
exanpl es of what was happeni ng at the office. She al so gave two or
three enpl oyees articles on sexual harassnent.

The Chi ef Executive O ficer contends that the agreenent does not
obl i gat e t he Enpl oyee t o do anyt hi ng; thus, her prom seto performis
illusory and thereis novalid considerationon her part supporting a
contract. He further argues that it is necessary to construe the
enpl oynment agreenent agai nst Enpl oyee.

Enmpl oyee is threatening to sue for breach of the enpl oynent
agreenent and to recover her salary for one year and benefits.

You are | egal counsel for Ace Pl ati ng Conpany. Wite a concise
| egal menorandumto t he Board of Di rectors concerni ng whet her a valid

contract exists between the Conpany and t he Enpl oyee.
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MEMORANDUM

To: Board of Directors

From Legal Counsel

Avalid contract exists between Ace Pl ati ng Conpany and Joy Thonas.
To have a valid contract, there nust be an of fer, an accept ance and
consi deration. All three are present here. M. Thomas of f ered her
enpl oynent services for a conpensation and benefits package to our Chi ef
Executive O ficer authorizedto enter into such enpl oynent contracts.
Ther e were sone negoti ati ons between the parties and then M. Smth
accepted the offer of Ms. Thomas by signing the contract. I n
consi deration of the contract, Ms. Thonas f orwent her opportunity to
wor k for any ot her conpany and agreed to word for Ace. Anillusory
contract i s one that only binds one party and not the other. M. Thonas
here was obl i gated to accept t he enpl oynent of Ace. It isirrel evant
t hat she had worked with Ace inthe past. Ace’ s consideration was the
conpensati on package and continued enpl oynent of M. Thomas.

It is true that agreenents are construed agai nst the drafter,
however, the | anguage wi t hin the four corners are not anmbi guous and
clearly create a contract. Ace can breach the contract and pay t he
| i qui dat ed damages. However, Ace nust fire for good cause only and not
as a retaliatory action for “whistleblow ng.”

I nthe future, we shoul d draft our own enpl oynment contracts t hat
include atinelimtation of enpl oynent under contract and events t hat
give rise for enployee term nation
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CONSTI TUTI ONAL LAW

You are alawer inasmall towmn. Thereis one highschool inthis
town. This high school (“School”) has an extraordi nary amount of
football talent, and for years t he School has won t he st ate f oot ball
chanpi onshi p. The ganes are pl ayed in a stadi umwhichis apart of and
adj acent to the School. Duetothelack of other activitiesinthis
smal | town and the trenmendous success of the School team al nost
everyone i ntown attends School football ganes. For as | ong as anyone
can renmenber, the mnister fromthe | argest Bapti st church gives a

tradi ti onal opening prayer. The words of the traditional prayer are:

Pl ease bowyour heads. Dear Heavenly Fat her, we t hank you
for all ow ng us to gather here safely toni ght. W t hank you
for the wonder ful year you have al | owed t hese students to
spend together at this school. W thank you for the
teachers, who have devoted many hours to each of the
students. Thank you, Lord, for the parents, and nay each one
recei ve a special blessing. Lord, bless this football gane
and gi ve us a safe journey hone. In Jesus’ name we pray,

Amen.

AMislimfam |y, whose child attends the School and plays inthe
School band whi ch perforns at the ganes, conmes to your office. The
parents believe that the prayer gi ven before each football ganeis a
violation of their child s Constitutional rights. When the parents
communi cated this concern to the School Board, the School Board
responded t hat the nmai n purpose of the prayer was to sol emni ze t he
event, to pronote good sportsmanship and student safety, and to

establ i sh the appropriate environnment for the conpetition. The parents



ask you whet her they can prevail inalawsuit to prohibit the giving of
this prayer, or, inthe alternative, whether a nodifiedversionof this
prayer m ght be designed for future football ganes.

Pl ease prepare a nmeno “for file” upon which you will rely in
advi sing the parents. State the explanation for your advice inthe
meno. Do not concern yourself with procedural issues, if any, inthe
meno. The purpose of this neno is to address only the substantive

constitutional issues.
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MEMO TO FI LE:

The Musl i mparents have a strong argunent that the prayer gi ven at
t he ganes viol ates their 1%t Anendnent rights, nanely it violates the
Est abl i shment Cl ause of the 1st Amendnent.

First of all the school is a public school run by the state and
even though the mnister i s not enpl oyed by t he school heis considered
a state actor because heis deliveringthe prayer at the request of the
school and on the school property asits representative. Thus, there
isstate action sufficient toinvoke the constitutional provisionof the
Est abl i shment Cl ause.

For a state act to neet the requirenents of the 1t Anendnent
Est abl i shment Cl ause, it nust neet the traditional test as set out in
t he Lenon case. Under Lenonthe act inthis casethe prayer cannot be
for areligious purpose, have a substantial religious effect, or cause
excessi ve gover nnent entangl enment withreligion. Althoughinrecent
cases the Suprenme Court has noved toward a test t hat | ooks nore at the
coercive nature of the act andif it appears that the act is nmeant to
coerce others into believingor subscribingtoacertainreligionor
religious belief it isinvalidunder the Establishment Cause. Onthe
ot her hand, if it is not neant to coerce belief it is often heldto be
perm ssive. For exanple the nativity scenes on courthouse | awns have
been hel dnot to violate the Establi shnent C ause so | ong as t he scene
contai ns non-religious or secul ar characters such as Santa Cl ause or
Rudol ph.

Inthe case presented, the prayer i s both coercive and fails the
Lenon test. Though t he school offers secul ar reasons for the prayer the

mai n purpose of it isstill topronotereligious beliefs. The effect
that it hasis alsoreligious and not as the school argues to pronote
sportsmanship and safety. Mor eover, it pronotes excessive

governnent/state entangl ement with religi on because t he prayer i s given
at a school sponsored event, or school property, and directed at a
captive even unwilling crowd.

Furthernmore, the intent of the act/prayer seens to be to coerce
belief inreligion. For exanple, not all reading fromthe Bible at a
public school is coercive. If theclass weretoreadthe Bible as an
hi stori cal docunent it woul d not be coercive, but here asking the “Lord
to bless the game” is coercive.

Thus, under the Lenon test or under the nore nodern trend of
coerci veness, the prayer nost |ikely will be prohibited as viol ation of
t he Establ i shnment d ause of the 15t Anendnment as appliedtothe states
t hrough the 14'" Amendnent.

A nore nodi fied version of the prayer may be perm ssibleif the
school’s true intent is to pronote sportsmanshi p and safety and
establi sh an appropriate environnent for conpetition. The pre-gane
prayer need not be a prayer, such goal s can be acconpli shed w th anyone
delivering a speech about sportsmanship and safety w thout even
mentioning religious belief or figures. This would be the nost
constitutionally permssive way torevanp the prayer. However, if the
school insists ona “prayer” the school coul d possi bly have a nonent of
sil ence t o observe sportsnmanshi p and saf ety and honor the pl ayers of the



ganme. Such nonents of sil ence woul d be nore perni ssi bl e than an act ual
prayer. However, the school must not single out individuals with

different beliefs, etc., or they may face possi bl e equal protection
i ssues.



